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The Washington Environmental Council requests that you veto E2SHB 1866.

'E2SHB 1866 is based loosely on the EPA’s experimental project XL. While
the EPA program is an experiment,. this bill pre-supposes that an. XL-type
program is the answer and changes Washington’s eavironmental laws. In
' March of this year EPA -reversed its plan to allow. states to use similar
flexibility. - Rather than jumping to the conclusion that this is the answer for
‘Washington, we should. carefully review the situation- and determine first, is
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Cross-examination of thncsscs for Ecology and the’ permit proponent. -
Judicial review of PCHB' decisions are based on the factual “substantial
This process had already been streamlined through other

evidence’ -.test.
There 1s simply no reason to eliminate this method

regulatory reform efforts.
of appellate review.

Section 10, however, supplants the PCHB process and limits judicial. review
to the agency’s record and a very high “arbitrary and capricious” standard of

TSVIew.
question . these agreements. Section 10 essentially eliminates the right of
confrontation and cross-examination. - Considering the experimental basis of

these program agreements it only make sense’ that full appeilate review be
maintained. : :

2 Secriori 15 of rthe bill exempts the entire progfam agrébemcnt process

.- from review under the State Environmental Policy Act. ~The SEPA process

prowdes a carefully laid out program of public and agency input, review and
documentation -- leading ultimately to an informed decision. Like Section
10, Section 15 attempts to limit long standing laws allowing careful citizen:
review. Why are the .opponents affaid of public review and input? -If these
programs are supposedly going to- provide . “environmental excellence” they
should be subject to review under SEPA. Pleast remember that providing
SEPA review does not mandate that a “full EIS” wll be required in .cach
case. Only when program agreements reach the level of creating significant -
impdcts to the environment - will additional review be necessary: By
eliminating SEPA review, the Legxslamre 1s mandatmg decisionmaking' by
default -- quite to the ‘contrary of SEPA s purpose. to review all dccxswns

through carcful deliberation.

S¢ctxon 31 of the bll] lmproperly overrides Washington's strong.
protection of water quality. Washington has long protected and mandated
that our waters be of high quality.. RCW 90.54.020(3)(b) prohibits the ;

“discharge of pollutants if they will result'in a reduction in existing water

quality. This bill undoes that protection by amending our water quality laws
to exempt facilities operating under-a program agreement from compliance
with RCW 90.54.020(3)(2). In other words, if a company is-operating under

~ a program agreement it is free to degrade existing water quality. This is not

acceptable.  There is simply no excuse for allowing the -discharge of -
pollutants into water that will change the existing water quality. ‘

Section 10: deprives citizens of thei- right to carefully review and - -
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‘far too many flaws

\

‘Section 31 is perhaps the most revealing section for showing t_he’ proponents’
intent -- to relax Washington's longstanding protections over its air and water
quality. : :

In addition; numerous other provisions also support this bill’s veto:

For example, the “stakeholder” process 1s pobrly defined and virtually

'meamngless While stakcholdcrs are brought in and provided “‘an opportunity

for discussion” there is no opportunity for the stakehoiders 1o object to' or
prevent an agreement. The stakeholders are not provided any. authority other

than to listen to the proponent’s pu:ch A true stakebolder has input and a say - '

in the outcome. Moreover, the stakeholders are left on their own "> find the
resources to meaningfully participate. :

Further, Section 11(4) of the bill leaves a major gap in Ecology’s ability to
protect public heaith and the environment -- even when it knows there is
endangerment. In the event Ecology determines: that.the public health or
environment is endangered. it has the authority to revoke the permit and
implement mtenm more protective, standards. These -standards, however,
are subject to judicial review and may not be enforced until after all
opportunities. for judicial review are complete. This may take a year or
more. In other words, once Ecology deterrunes  that an endangerment exists .
it may not be possible to invoke more protective standards until one of our
already overcrowded superior -courts has reviewed the critena.. Thxs 1s

unacceptable.

v

While the Washington Environmental Councxl remams intrigued with the idea

‘that' an experimental program could . be designed - to allow innovative

technologies -that result in superior environmental. qualny, this bill contains-
and - does mnot meet. the true goal of creating:

“environmmental excellence.” . Rather than 2 thoughtﬁ.tl deliberate approach,

. this bil} was rashed through ttus year’s: legxslamre We believe that prior to

undomg 20 years of envxronmental protection, the people of the state deserve
a careful dehberauve review. o : :

The Washmgton Envuonmemal Councxl strongly cncouragcs you to -veto thls
bill and establish instead “an interim consensus study commission to review

~ and p0551b1y propose an alternanve approach
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Thank you for the opportumty to present these commen_rs..
Very _truly yours, -

ENVIRONMENTAL . -

David S. Mann
President

DSM:psc
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